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आदेश  / ORDER 

 
PER SUSHMA CHOWLA, JM: 
 

 
The appeal filed by assessee is against order of CIT(A)-6, Pune, dated 

31.01.2018 relating to assessment year 2011-12 against order passed under 

section 143(3) r.w.s. 147 of the Income-tax Act, 1961 (in short ‘the Act’). 

 

2. The learned Authorized Representative for the assessee at the outset 

pointed out that jurisdictional issue is raised vide ground of appeal No.2, which 

may be addressed first.  The ground of appeal No.2 reads as under:- 
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2. Without prejudice to Ground No. 1 above, proceedings u/s 147/148 and 
Assessment Proceedings u/s 143(3) r.w.s 148 are Bad in Law, same 
may please be cancelled. 

 

3. The plea of assessee before us is that the Assessing Officer claims to 

have received certain information, on the basis of which the Assessing Officer 

formed an opinion that there is an escapement of income in the hands of 

assessee and consequently, notice under section 148 of the Act was issued on 

12.02.2014, which was received on 12.02.2014 itself.  However, the sanction 

from the JCIT, Range-10, Pune was received after issue of notice under section 

148 of the Act.  In this regard, the learned Authorized Representative for the 

assessee referred to letter dated 19.03.2014 of the JCIT, Range-10, Pune, 

placed at page 4 of Paper Book.  The learned Authorized Representative for 

the assessee in this regard placed reliance on the ratio laid down by the 

Hon’ble Bombay High Court in CIT Vs. Smt. Suman Waman Chaudhary (2010) 

321 ITR 495 (Bom).  The learned Authorized Representative for the assessee 

also pointed out original assessment in the case was completed under section 

143(3) of the Act vide order dated 19.07.2013. 

 

4. The learned Departmental Representative for the Revenue on the other 

hand, placed reliance on the ratio laid down by Mumbai Bench of Tribunal in 

Laxminarayan Agarwal (HUF) Vs. ITO (2012) 24 taxmann.com 81 (Mumbai – 

Trib.). 

 

5. We have heard the rival contentions and perused the record.  The 

limited issue which arises in the present appeal is against jurisdiction invoked 

by the Assessing Officer by issuing notice under section 148 of the Act and 

whether the same has been validly invoked.  The original assessment in the 
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case was completed under section 143(3) of the Act.  Thereafter, the Assessing 

Officer recorded reasons for reopening the assessment and consequent 

thereto, issued notice under section 148 of the Act.  The said notice was issued 

on 12.02.2014 and was served on the assessee on 12.02.2014 itself.  The copy 

of said notice is placed at page 3 of Paper Book.  The JCIT, Range-10, Pune 

vide letter dated 19.03.2014 approved the proposal for issue of notice under 

section 148 of the Act in response to Assessing Officer’s proposal dated 

14.03.2014.  Without going into merits of the case, we propose to deal with the 

jurisdictional issue first. 

 

6. As per pre-amended provisions of section 151(1) of the Act, where the 

assessment order has been passed under section 143(3) of the Act, then no 

notice shall be issued under section 148 of the Act by an Assessing Officer, 

who is below the rank of Assistant Commissioner or Deputy Commissioner, 

unless the Joint Commissioner is satisfied on the reasons recorded by such 

Assessing Officer that it is a fit case for issue of such notice.  The proviso lays 

down that after expiry of four years from the end of relevant assessment year, 

satisfaction is to be obtained from the Principal Chief Commissioner or Chief 

Commissioner or Principal Commissioner or Commissioner.  The assessment 

in the case was completed on 19.07.2013 under section 143(3) of the Act.  The 

Assessing Officer issuing the notice under section 148 of the Act is Income Tax 

Officer, Ward 10(3), Pune.  Hence, under the provisions of section 151(1) of the 

Act, no notice under section 148 of the Act would be issued before obtaining 

the approval of JCIT, which in the present case was received after issue / 

receipt of the notice under section 148 of the Act.  Such a notice issued under 

section 148 of the Act is thus, invalid in law. 
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7. The Hon’ble Bombay High Court in CIT Vs. Smt. Suman Waman 

Chaudhary (supra) had laid down that under section 151(2) of the Act, prior 

approval of the concerned authority was required to be taken before issue of 

notice under section 148 of the Act.  Section 151(2) of the Act deals with cases 

where the assessment has not been completed under section 143(3) of the Act. 

 

8. Applying the said ratio to the facts of present case, we hold that issue of 

notice under section 148 of the Act in the present case is annulled and 

consequent order passed under section 143(3) r.w.s. 147 of the Act cannot 

stand.  The learned Departmental Representative for the Revenue had placed 

reliance on the order of Mumbai Bench of Tribunal in Laxminarayan Agarwal 

(HUF) Vs. ITO (supra), wherein the jurisdiction of notice issued under section 

148 of the Act was challenged after expiry of eight years from the date of 

notice, which is not the case before us and hence, not applicable.  The ground 

of appeal No.2 raised by assessee is thus, allowed.  All the other grounds of 

appeal would become academic. 

 

9. In the result, appeal of assessee is allowed. 

 

Order pronounced on this 7th day of March, 2019. 

 
 
 

  Sd/-                     Sd/- 

      (ANIL CHATURVEDI)                                     (SUSHMA CHOWLA) 

ऱेखा सदस्य / ACCOUNTANT MEMBER          न्याययक सदस्य / JUDICIAL MEMBER 
 

ऩुणे / Pune; ददनाांक  Dated : 7th March, 2019.                                                

 GCVSR 
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आदेश की प्रयतलऱपप अगे्रपषत/Copy of the Order is forwarded to :   

1. अऩीऱाथी / The Appellant; 

2. प्रत्यथी / The Respondent; 

3. आयकर आयुक्त(अऩीऱ) / The CIT(A)-6, Pune; 

4. The Pr.CIT-5, Pune; 

5. 

 

6. 

ववभागीय प्रतततनधध, आयकर अऩीऱीय अधधकरण, ऩुणे, एक-सदस्य 
मामऱा / DR ‘SMC’, ITAT, Pune; 

गार्ड पाईऱ / Guard file. 

             आदेशािसुार/ BY ORDER, 

सत्यावऩत प्रतत //True Copy//        

   
वररष्ठ तनजी सधिव  / Sr. Private Secretary 

          आयकर अऩीऱीय अधधकरण ,ऩुणे / ITAT, Pune 


